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Spring Preview

By Terri Smith, Environmental Liability Management Inc.

What is in store for brownfield
revitalization efforts in 2007?
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related activities that could im-
pact brownfield redevelopment
efforts in 2007 and beyond. What
the cumulative impact or conse-
quence these actions will have
on the future redevelopment of
brownfield properties is still to
be determined.

For example, one such Federal
court decision was Kelo vs. New
London, (Kelo decision). The Kelo
decision ruled in favor of a town
using eminent domain on prop-
erty owners to allow for private
redevelopment efforts to be un-
dertaken. This decision’s impact
has had a rippling effect on rede-
velopment efforts in states across
the country regarding the use of
eminent domain. Many states
are now reviewing and passing
their own eminent domain laws
and policies. In the past, eminent
domain was most often used by
governments to complete public
projects such as infrastructure
improvements, or for the con-
struction of public buildings.
However, more recently, it has
been used as a means to facili-
tate economic redevelopment in
towns throughout the United
States. Due to the Kelo deci-
sion, it was estimated in 2006
that over 30 State legislatures
were evaluating the powers of

governments to condemn private
property to facilitate economic
growth.

In NJ, the end of Dec. 2006
brought about a New Jersey Su-
preme Court ruling in the Mount
Laurel Township v. MiPro Homes,
L.L.C. (MiPro) case regarding a
NJ municipality’s right to con-
demn land in order to preserve
open space. The interesting
aspect of this case is that the
property owner (MiPro) had re-
ceived its approval to build homes
on the property. Subsequent to
MiPro receiving its approvals,
the Township filed a declaration
of taking on the property for
open space purposes. This State
Supreme Court decision gives
municipalities the authority to
condemn land for recreational
and conservation purposes.

Both of these decisions, Kelo
and MiPro could have an impact
on a developer’s willingness to
invest in brownfield and other
properties for redevelopment.
One impact that has already
been felt is banks re-evaluating
lending money to developers who
acquire property through the use
of eminent domain. It is antici-
pated that the impact of the use
of eminent domain will be played
out throughout 2007.

In addition to the court related
decisions, some federal brown-
field program related decisions
could also have an impact on the
future development of brownfield
properties. These program relat-
ed decisions include a reduction
in appropriated funding levels
by Congress to the U.S. Envi-
ronmental Protection Agency
(EPA) and the U.S. Housing and
Urban Development (HUD) for
their brownfield grant programs.
These programs supplied the

necessary “seed” money to com-
munities that is often required
to get brownfield projects started
in some of the less than desirable
locations throughout the country.
This reduction in allocation will
mean less money to the states
for the administration of the
state brownfield program and
less money to the participat-
ing communities for the imple-
mentation of their brownfield
redevelopment programs. The
Federal transportation funding
to brownfield redevelopment has
also been reduced. This reduction
of federal transportation funding
could impact the ability to build
the necessary infrastructure to
support planned redevelopment
efforts.

Individual states are also re-
evaluating their current brown-
field and economic related policies
and programs. These re-evalua-
tions could lead to the implemen-
tation of regulatory and policy
changes that may also impact
brownfield redevelopment efforts.
One such policy change that was
implemented in 2006 concerns
the NJ Department of Commu-
nity Affairs (DCA) prohibition
of the sale of residential units
until a site wide no further action
letter is issued by the NJDEP.
Developers often times build in
phases that allows revenue to be
generated from the first phase to
be used for the build out of later
phases. The policy shift may seri-
ously impact the economic feasi-
bility of projects moving forward.
Other issues that are impacting
the reuse of brownfield proper-
ties include vapor intrusion and
contaminated fill.

Anticipated changes to land
use laws, state regulatory policy
changes, agency understaffing

to handle newly implemented
program initiatives, new laws,
new and amended regulations all
provide the potential to impact
the private sector and add to the
current challenges for completing
a successful brownfield redevel-
opment effort in 2007.

The items outlined above,
when taken individually, may
not have a substantial impact
however, when looked at as a
whole, could have an unintended
impact on future brownfield
related redevelopment efforts.
These items could cause addi-
tional costs and/or add time for
the completion of agency reviews
and could unintentionally make
the cleanup of formerly contami-
nated properties less certain and
more expensive and, in turn,
impact the intent of brownfield
reuse program.

No one would argue that the
cleanup of contaminated prop-
erties is a responsibility that
is undertaken to ensure that
the new reuse is protective of
human health and the environ-
ment. However, that being said,
the brownfield program should
be evaluated as a whole before
making additional changes that,
on face value, may seem of little
consequence but when looked
at in the context of other policy
shifts have unintended conse-
quences. At a time when green
space is at a premium and being
preserved, there needs to be an
evaluation of ways to encourage
the cleanup and reuse of brown-
field sites in a timely and cost
effective manner.

Terri Smith is redevelop-
ment coordinator for Envi-
ronmental Liability Manage-
ment Inc. headquartered in
Princeton, NJ. B

Reprinted from NJPA Real Estate Journal » 781-871-5298 « 800-584-1062 » 781-871-5299 (fax) * njpajournal.com





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile ()
  /CalCMYKProfile (Japan Color 2001 Coated)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [792.000 1044.000]
>> setpagedevice


